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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
~V~ 


EDWARD MONTIELL, a/k/a "Carlos" 
RUBEN .LOPEZ Y a/k/a "John", 
WALTER SINTSCHA, 
ARMANDO DELBARRTO, a/! 
PAULA DELBAXRIO, and 
FERNANDO PADRON 


The Crand 
1. From on or about the 


and continuous hereafter up to and includin 


RMANDO DELB‘A2R10, a/k/a 


"AL", PAULA DELBARRIO, and FERNANDO PADRON, the defendants, 


. ‘ 


and others to the Grand Jury unknown, unlawfully, intentionally 


and knowingly combined, conspired, confederated and agreed 


together and with each other to violate Sections 812, 841(a)(1) 
and 841(b)(1)(A) of Title 21, United States Code, 

2. It was part of said conspiracy that the said 
defendants unlawfully, it centionally and knowingly would 
distribute and possess with intent to distribute Schedule I 


rarcotic drug controlled substances, the exact amount thereof 


being to the Grand Jury unknown in violation of Sections 812, 


o 
Vv 


841(a)(1) and 841(b)(1)(A) of Title 21, United States Code, 


In 
the objects t¢’ 


in the Southern 


LOPEZ, 


approximately 28.0 gra 


(3) On or about July 25, 


PADRON walked to a red Datsun parked in the vicinit 


va mre . -_— - “ . a F ‘ 7 
165th Street and Hillside Avenue, Queens, New York, 


(5) On or about July 25, 1975, defendant 


LELL, a/k/a "Carlos", delivered 98.5 grams 


O, a/k/a "AL", in the virini 
162-15 Highland Avenue, Queens, New York, 
(6) On or about July 25, 1975, defendant ARMANDO 
DELBARRIO, a/k/a "AL", received $5,000 for 98.5 grams of 


> o 


cocaine in che vicinity of 162-1" Mighland Avenue, Queens, 


Yew York, 


(7) On or about Augus 


The Grand 
On or about the 
the Southern Distric r New York, 
ional 
tent 
narcot 


ce oitin tities tt ion 4 
approximately 6.5 


(Title 21, United 
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84i(a) (1) and 84 


Eastern Distri 
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841(b) (1) (A) 


> 
~ fabs 


United 


“n/t toe OA >- 


7 


LON IV CG 


uDwo10g 


EYVIVGF MS 


a 


TH GAUL ¥ 


£3u203} £23038 PIHUn 
Nvwuund °L£ Tava 


“alk Ok 2 we 


i 


VLdauyd 
(WHOSINIS CL Ti 
e/sfe *zZIdO1 NwaNY 

, B/H/e “TIALINON auvedg 


‘er 


TO SSLVYLIS CHXLINA ALL 


yarrow 
Aeavsar ¥ 


fod, GIIWIC eZ 
= Bvgk 


of ) 
CY KMbnhe 


Je 


DAN 
iN 


THE CLERK: Court ts abcut to cr. 


a 


Any spectators wishitnz to leave the court 
> 


now or remain seated unvil the complet‘cn =<: > Court's 
charge. 

Marshal, please lock the door. 

THE COURT: Members of the jury, we heve reached 
the concludins phase of thi rial. she 
your final instructions on the 
deliberations. I want to express 
tion and thanks for your attentiveres 
the trial, as befits the triers of the 
"importance to the psrties. 

It is your recollection of the facts that counts 
here and not the recollection of counsel and not my recojlec- 
tion. It is for you to determine the weight that will be 
given to the evidence, the credibility that you will extend 
to the witnesses who testified, and the reasonable inferences 
that are to be drawn from the evidence that has been received. 

You must approach your duty with an attitude of 
complete fairness and impartiality, without the slightest 
trace of sympathy, prejudice or bias, elther for or against 
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the government or any of whe defenceants. 


It is my province to instruct you #3 to lezal 
principles thet are to be followed tn the cese, and tt ts 
your duty to accept those instruct‘ons es tnev ere ziven to 

‘ 
you y me. On the other hand, it 1s your ex2lus‘ve function 
to determine the facts on the basis of your consideration 
of the evidence and then applying the ‘nstructtons as to 


the law that I 6m about to give you, to dec‘ce whether or 


not the defendant on trial before you is <uiity of the 
charges aszainset that defendant. 

You are the sole and exclusive ‘uc-<: of the facts. 
Your decision as to the fact is f‘!nel e-a t:i-cliusive. it 


ct 
nf 
c 
« 
Cc 


is essential in the performance of your Gu 
anything ordered stricken from the record, you put ‘it out 

of your mind and disregard it. Similarly, if a question was 
asked and an objection to that question was sustained and 

no answer was given, the question itself should play no part 
in your consideration of the case. 

No inferences as to guilt or innocence of any 
defendant on trial or as to the credibtlity of any witness 
should be drawn from any rulings that I have made or from 
the fact that upon occasion I may have asked questions of 
certain witnesses. Any questions that were asked were in- 


tended only for clarification or to expedite matters. They 
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were not intended to sugsest any op‘nions as to the ult 


or innocence of any defendant or as to the trectoility of 
anyone who appeared before It ts reitrer my intention 
nor my functjon to favor one side or the otner or to !mply 
that I have a:y views as to the credibilit: of eny of the 


= 


> 


witnesses or as to the guilt or innocence of ery of 


tne 
defendants. That {fs your sole and exclusive function. 

In evaluating the evidence which hes teen placed 
before you you will determine the reliability ofthe witnesses 
you have heard and the extent to which you cen count on any 


or all of them for accurate accounts of the 22e:ts. You have 


had @n opportunity to observe the w‘tressces = they testified. 


| 

| 
You want to be esking yourselves ance thinkinze torether how | 
each w'tness impressed you. Did the witness eappeer to 
truthful, candid, frank and forthrizht, or did the witness i 
seem evasive or shifty or suspect in any other way? Did the 
witness appear to know what he was talking about and did he 
impress you as having 2 purpose to report his knowledge to 
you carefully, conservatively, truthfully and accurately? Was 
he consistent or self-contradictory? How did the manner and 
matter of his direct testimony compare with his manner and 
matter of testimony tested on cross examination? 


It frequently happens when numerous details of 


events have been called for, that a witness refers to 
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reports contemporaneously prepared to refrech recollection. 
This is not unusual, and the law allows one to be refreshed 

in his recollection. However, you will judce tne need there- 
for in the light of your own experience enc uncerstanding of 


human behavior and memory. 


You should consider not only the ‘:-rirsic persuas‘!ve- 


ness of each person's testimony by !tself cuz ‘ts setting 


ie) 


in the circumstances of the whole case. For exemple, the 


ny is corroborated 


3 
oO 


degree to which any particular item of test 
or contradicted by other evidence in the case end all such 
things you would test by your own mature ;.arment about life, 
about people, and about human behevior. 

A witness may be discred‘ted, or =s «é sey t>peeched, 
by contradictory evidence or by evidence thst at other times 
he made statements inconsistent with his testimony here on 
the witness stand. You should consider, among other things, 
the question of interest or motive. The witnesses have 
identified their backzrounds and associations. If you be- 
lieve a witness has willfully sworn falsely before you, you 
are free to disregard all his testimony or to accept and 
credit and accept parts of itas your judgment dictates should 
be accepted. 

There are, generally speaking, two types of evidence 


from which a jury may properly find the truth in the facts of 
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the case. One is direct evidence, such as tne testimony of 


nr 


an eyewitness or a participant. The otser 2 indirect or 
circumstantial evidence. The proof of 4 cha‘n cf ectrceumstances 
pointing tothe existence or nonexistence of certair facts. 

In order to.prove a fact by circumstant‘2l ev‘dence there 

must be positive proof of some fact which, thoush true, 

does not itself directly establish the fect ‘n dispute but 


does afford basis for a reasonable inference of its extstence. 
The fact or facts upon which it is sougnt to bese an inferenc 
must be shown and not left to rest in conecture, and when 
shown it must appear that the ‘nference ¢rzur ‘¢s the only 
One that can fairly and reasonably te dre»: from che facts 
and that any other explanation is fe‘trly ercd reesonebly ex- 
cluded. 

Now, let me zive you a common example of circum- 
Stantial evidence and what I have been just saying to you to 
illustrate the point. Suppose at the time that you came into 
court this morn‘ng the sun was shining and there were no 
clouds in the sky and when you came into this trial courtroom 
the blinds were drawn and the shades were down so that you 
couldn't see outside. And pretty soon someone came through 
thet door, walking into the courtroom with a dripping umbrella 
and a dripping raincoat. You haven't been outside in the 


meantime. When you left outside it was clear, but when 
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this person came in with his dripping umbrella era ra coat, 
Something may have happened outside. You weculd entitled 
umbrella and a raincoat, that it js rainins cutside. Thus 

« 


' 
to infer from the circumstance that there ‘ts 2 dr pping 
circumstantially you infer froma fact, the Sri pping reincoat | 

| 


and umbrella, some other matter, the rain c-te'dée. 


mind is led circumstantially from a reech another 
fact. That illustrates what circumstant‘al ev’dence is 
and what it may lead to. 

It 1s not necessary that the pertic’petion or 
eny crime 


lack of participation of a defendant in charged 


be shown by direct evidence. The connecz’cr = vy oe inferred 
from such fact and circumstantial evidence, 72’rcumstances 
as legetimately tend to sustain thet inference. 

In this case, of course, each side hes produced, 
either on direct or cross examination, both dire 2t and 
indirect or circumstantial evidence. VTVurect evidence 
consists of having the cocaine having been presented to you. 
You have oral testimony, subject to tests of recollection, 
demeanor end credibility. You also have tape recordings of 
phone conversations that do not suffer from recollection 
in repeating for us the words exchanged. 

The 


3Overnment contends that its direct evidence 


and circumstantial evidence esteblishes each defendant's suilt. 
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contends that no evidence has overcome the 


Each defendant 


3 presumption of his innocence and that at least there ‘s a 

4 reasonable doubt of his guilt. You will erply to all the | 
5 evidence the same standard of proof. It rust satisfy you | 
6 of the guilt’ of the defendant beyond a re.scrzble doubt or 
7 else you mus t acquit that defendant. 
8 Tne indictment in this case conte’ns six counts. 

9 Each of these counts contains a separate offense or crime. 


@ 10 Each must be considered separately. The ‘nd‘ctment named 
ll six defendants, only four are on trial before you. These 
12 are the only persons whose guilt or innocence you must 
13 announce in yur verdict, although as I «‘.: explain to you 
M shortly, in considering their allezea czuiiz cr ‘innocence 
15 you may have to determine the nature of the pervticijpation, 


6 if any, of the other named defendarts. 

a In the determination of innocence or eullt, you 

18 must bear in mind that guilt is personal. The guilt or 

19 innocence of a deferdant on trial before you must be determined 
2 separately with respect to him, separately with respect to 

a1 each, and separately on each count, solely on the evidence 

” presented or the lack of evidence. 

- The indictment, as I think I explained to you 

” previously, is merely an accusation, a charge. It is not 

25 


evidence of proof of a defendant's guilt. The government 
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has the burden of proving the charzes acainst the defendant 
beyond a reasonable doubt. It 1s a burden thet never shifts | 
anu remains upon the government througnout tre entire trial. | 
A defendant, under our law, does rot me to prove | a 


his innoceiice. On the centrary, he is presurec to be amaahenl 
of the accusation contained in the indictmer=. His failure 
to testify cannot be considered by you as ev‘cence against 


him or form a basis for any presumption or ‘r.ference unfavor- 
able to him. The presumption of innocence was in his favor 
at the start of the trial, continued in h‘s fevor throughout 


che trial, is in his favor even as I inetrect: vou now. It 


is removed only if and when you heve beer sezitsfied that 


the government has sustained its burden of proving the guilt 
of the defendant beyond a reasonable doubt. 

The question that naturally comes up jis what is 
reasonable doubt. The words almost define themselves. That 
there is a doubt founded in reason and arising out of the 
evidence in the case or the lack of evidence. It is a doubt 
which a reasonable person has after carefully weighing all 
the evidence. It means a doubt that is not merely shadowy. 

A reasonable doubt is one which appeals to your reason, 
your judgment, your common sense and your experience. It Y 
is not caprice or wh‘m or speculation. It is not an excuse 


to avoid the performance of an unpleasant duty. It is not 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


an 


@ Nn 


wo 


16 


17 


2 £: 8B B 


rd/if N52 


sympathy for a defe. dant. 


It after a fair and impartial ec sasideration of all 
the evidence und the circumstences ‘4 the case you can candidlly 
and honestly say that you are not satisfiea of the szuilt of 
-he defendant, that you do not have an abidir= conviction 
of the defendant's guilt which amounts to ~Orali certainty, 


then you have a reasonable doubt and in thet circumstance it 
is your duty to acquit. 


On the other hand, if after such a feir and impartia 


consideration of * the evidence you can céncidcly and 
hore*cly say that you are satisfied of the -u‘lt of the defen 
dé. , that you do have an abiding convict’c- cf the defendant! 


guilt which amounts to 2 moral certa‘nty, such 2 conviction 
as you would be willing to 3ct upon !n important end weighty 
matters in the personal affairs of your own life, then 

you have no reasonable doubt. And in that circumstance it 
is your duty to co. ict. 

Putting it more plainly, if you are confronted with 
an important decision, as you are here, and after reviewing 
all of the facts that are pertinent, you are beset by doubt 
and uncertainty and unsure of your judgment, then you have a 
reasonable doubt. And conversely, taking into account all the 
elements that pertain to the problem you have no uncertainty 


and have no reservation about your judgment, then you have no 
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3 | One final word on this subject. FEeyend a reg, 


| 
4 doubt does not mean to a positive certainty or beyond all 
.'s 5 possible doubt. TF the rule required posit‘ ve cercainty or 
‘ 
6 beyond all possi vile doubt, few men, however suiity they 
7 


might be, woulc be convicted. Unless you are involved in a 


8 matter capable of mathematical certainty, it ‘ts practically 
9 impossible for a person to be absolutely and completely 
@ 10 convinced of a controverted fact. Consequertly, mathematical 
11 certainty is not required here. 
12 


The law in a cr‘minal case ‘s thet ict te sufficient 


if the guilt of a defendant is esteablisze 


—— ~ 


(Dp 
, 
| 


“Sra @ reason- 


able doubt, not beyond all possible doubt. 


The indictment charzes all of the defendents on 


trial before you with violations of the federal narcotics 


7 laws. The Comprehensive Drug Abuse Prevention Act of 1970 
18 was passed by Congress because of concern with the {llegal 
9 importation and distribution or possession of narcotics 

20 


drugs with a view to distribution which have a substantial 


and deterimental effect on the health and welfare-of our 


people. The part of this act which is applicable to the 


charges here is Called the Controlled Substances Act, which 


became effective on May 1, 1971. It is not necessary for 


RF BS 


you to remember the conduct the act forbids and the essential 
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2 elements of the offenses here charged. The term 'cortrolled 
3 substances" is used in the act to refer to ény drugs, in- 

4 cluded in one of five schedules contained ‘tn the Controlled 
5 Substances Act. Cocaine is included in Schecule 2. Among 

6 other things it 's made unlawful for any person knowingly 

7 or intentionally to distribute or possess *‘tn ‘tntent to 

8 distribute any controlled substances such és cocaine. In 

9 add*tion, any person who conspires to comn.it such offense 

ee 
10 commits a crime. 


11 Anothe. section of the law, Sect‘ton 2 of Title 18 

12 of the United States Code, provides in perzinert part, "Who- 
13 ever commits an offense against the Unttec <:+tes or aids, 
abets, counsels, commands, induces or procures ‘ts commission 


15 is punishable as a principal," just as if he were the 


principal. 


e Let us turn to the specific charges again-: the 


defendants. The first count charges a conspiracy. It 


charges that ell of the defendants, including the four on 


trial before you, together and with others t grand jury 
unknown conspired to violate the federal narcotics laws. 
I shall refer to this count as the conspiracy count. 


There is no sixth count for this jury to consider. 


The remaining counts, which are numbered 2nd through 7th, I 


R FEF B BRB 


They charge actual 


shall refer to as the substantive counts. 
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violations of the federal narcotics lews. That ‘ts what we 
refer to, as lawyers and judses, as the substertive law, 
and these are charges of substantive law vicletions,as 


contrasted with conspiracy which has to do with schemtnz. 
4 

Substantive is carrying it out; conspiracy ‘ts schemtng un- 

lawfully. 


2 


Thus the following defendants on tr‘2i, Rubin Lopez 
and Walter Sintscha, are accused in one or mcre of the 
substantive counts of actually distributing ver‘ous amounts 
of cocaine or possessing with intent to d‘siribute. They 
are not charged with sellins. They are crerze: with distributing 
or possessing with intent to distribute. 

A conspiracy to commit a crime is entirely separate 
and distinct an offense from the substantive crime which 
is the objective of a conspiracy. The essence of the cr‘me 
of conspiracy is an agreement or understanding to violate 
Other laws. Thus if a conspiracy exists, even if it should 
fail of its purpose, it is still punishable as a crime. 
Consequently, in a conspiracy charge there is no need to 
prove an actual violation of the narcotics laws, an actual 
violation of the substantive law. 

A conspiracy which sometimes is referred to as a 
partnership in crime is so referred to because it involves 


collective or organized action, presents a greater potential 
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threat to the public interest than the illicit activity of 

@ single indtvidual. Group association or orzantved activity 

renders detection more difficult than the ‘nstence of a singl 

Or lone wrong doer. It was for these rezsons end other reasons 
: a 

that Congress made a conspiracy or concerteé ection to 


violate a general law a crime, entirely sere2rete, distinct | 


and different from the violation of the lew or laws which 


may be the objective of the conspiracy. 

Since the essential elements whtch the government 
must prove before a conviction may be had on eny count are 
different in the instance of each cr‘me, we shell consider 
each separately. I believe it will be someuwhet clearer for 
vou if we discuss the substantive narcotic counts; thet i¢, 
those that have been labeled counts 2 through 7, excluding, as 
I said, 6. If we consider those first. 

Counts 2, 3, 4 and 7 charged against Walter Sintscha, 
and counts 3 and 5 charged against Rubin Lope7, charge these 
defendants with the distribution or possession with the 
intent to distribute varying amounts of cocaine. Before 
you can find these defendants guilty of the crime charged in 
the substantive counts of this indictment, in which they are 
named, you must be convinced beyond a reasonable doubt that 
the government has proved the following elements. 


First, that on or about the dates charged in the 
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substantive counts before you the defendent named in those 
counts did distribute and possess wfth intent to distribute 
a narcotic drug controlled substance. 
Second, that he did so unlawfuliy, afililfully and 
‘ 


ten 4 
knowingly. 


Third, that the substance chers c to heve been 


ener eect CC LL LD 


distributed in each of those counts is, in fact, a narcotic 
drug controlled substance -- in this case cocaine. 

I would like to say a few words on each of these 
elements. You will note that the first eiement of the 
offense is to distribute and possess with invent to distribut 
the drug. What does that phrase meat.? I went to stress 
that it is sufficient, if you find teyond a reasonable 
doubt that the defendant namea in the substantive count you 
are considering, either distributed @ possessed with intent 
to distribute the narcotic drug. The word distribute means 
the actual constructive or attempted transfer of the drug. 
The word possess has its common everyday meaning; that is, 
to have something within your control, not necessarily in 
your pocket or in your hand. Possession may be of two 
types: actual or constructive. Actual possession means that 
a defendant knowingly has personal, manual or physical contro 
of the drug. Constructive possession means that although the 


drugs are in the physical possession of another person, a4 
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defendant knowingly has the power to exercise control over 
them or over their distribution or to direct thetr movement 


or to cause their delivery. In other words, to possess 
b 
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something you reed not have it in your hard or ‘n your pocket. 
As I have said, if it is within your power to exercise con- 
trol over the drugs you have possession of them. 

As to the second element, the terms unlawfully, 
willfully and knowingly means that you are to be satisfied 
beyond a reasonable doubt that the defendant knew what he 
was doing and that he acted deliberately 2nd voluntarily 
and opposed to mistaxenly or accidenta3ll: or es a result of 
some coercion. It is not necessary tnet he knew he was violating 
any perticular law. It is sufficient, if you are convinced 
beyond a reasonable doubt that he wes éeware of the szereral 
unlawful nature of his acts. 

As to the third element, the indictment charges 
that the narcotic drug controlled substance is cocaine. I 
instruct you as a matter of law that cocaine is a narcotic 
drug controlled substance. Just as with any other component 
of the crime the existence of and dealing with narcotics 
may be proved by circumstantial evidence. There need be no 
sample placed before the jury nor need there be test‘mony by 
chemists as long as the evidence, such as the stipulation 


in each case that was read to you concerning the content of 
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the exhibits, furnishes a basis for inferring that the 
material in question was narcotics -- in this case cocaine. 
Finally, it is not necessary for the sovernment to 
show as to the substantive count that a defendéent physically 
committed the cr‘me himself. The law provides that a person 
who aids and abets another to commit an offense is just as 
guilty of that offense as if he committed ‘t h‘mself. In 
the context of this case, accordingly, you may find the 
defendant Rub‘n Lopez guilty of the offense charged in count 
3, if you find beyond a reasonable doubt that walter Sintscha 
committed the offense with which he its charzed within the 
count, and that Rubin Lopez aided ard eretted walter Sintscha. 
If a defendant did know and act as a as @ casual 
facilitator of a transaction, he cannot be found to be én 
aider and abettor. To determine whether Rubin Lopez aided 
and ebetted “he commission of the offense charged in count 
3, wou ask yourselves these questions: did he participate 
in it as something he wished to bring about? Did he associate 
himself with the venture? Did he seek byhis action to make 
it succeed? If he did, then you may find that he is an 
aider and abettor and, therefore, guilty in that way. 
Now, let us turn to count 1, the conspiracy charge. 
The indictment reads that "The grand jury charges from on 


or about the lst day of July, 1975, and continuously there- 
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‘after, up to and including the date of the filing 
indictment, which was September 25, 1975, in the Southern 
District of New York, Edward Monttell, also known as Carlos, 


Rubin Lopez, also known as John, Walter S‘rtsche, Armando 


« 


Delbarrio, also known as Al, Paula Delbarrito, éerd Fernando 


Padron, the defendants and others to the c<rand jury unknown, 
unlawfully, intentionally and knowingly combined, conspired, 
confederated and agreed with each other, together and 

with each other, to violate Sect‘ons 812, S541Al and 841BiA 
of Title 21 of the United States Code. 

"Two, it was part of said consp‘racy that the said 
defendants unlawfully, intentionally end krow‘tngly would 
distribute or possess with intent to distri > Scheduie 
l narcotic drug controlled substances, the exact amount 
thereof being to the grand jury unknown, in violation of 
Sections 812, 841Al1, 841B1A of Title 21 of the United States 
Code." 

The conspiracy charge, as I have already told you, 
is entirely separate and distinct made from the charges in 
counts 2 through 7, except 6, the substantive counts. This 
fact, however, does not preclude you from considering proof 
of an actual violation as evidence thet a conspiracy did 
exist. Before you may convict a defendant under the con- 


spiracy count, the following essential elements must be 
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established beyond a reasonable doubt. 


First, you must find the extstence of the conspiracy 
charged; that is, thi it was a conspiracy to violave the 
law against distributins or possessing with ‘tntent to dis- 
tribute narcot‘c drug controlled substances. 

Second, you must find that the deferdcant whom you 
are considering knowingly and willfully associated himself 


with the conspiracy with a specific intent to violate the 


substantive statute. 


Third, yu must find that one of tne alleged con- 
spirators committed at least one of the overt acts set forth 
in the indictment at or about the time ard place allezed. 

I shall presently read to you those overt acts 4s 
set forth in the indictment. 

If the government fails to establish each essential 
element as to the defendant whom you are considering beyond 
a reasonable doubt, you must acquit that defendant as to whom 
the government has failed to establish any element on this 
count. If it succeeds as to a particular defendant, your 
duty is to convict that defendant on this count. 

The gist of the crime of conspiracy is the unlawful 
combination or agreement to violate the law. Whether or not 
the defendant accomplished what it is alleged here, allegedly 


conspired to do, is immaterial to the question of his guilt 
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or innocence. A conpsiracy has sometimes been called a 
partnership in criminal purposes ‘nwh!ch each member becomes 
the agent of every other member. To esteb wh a conspiracy 
the government is not required to sho he two or more 
persons sat around a table and entered {nto 2 solemn compact, 
orally or in writing, Stating chat they have formed a con- 
sptratorial purpose to violate tre law, sett‘ng forth details 
of the plans, the means by which the unlawful project is to 
be carried out or the part to be played by each conspirator. 
Indeed, 1t would be extraordinary if there were such a 
formal document or specific or agreement. Your common sense 
Will tell you that when, in fact, persons undertske to enter 
inte a criminal conspiracy much is left to the unexpressed 
understanding. Consptirators usually do not reduce their 
agreements to writing or acknowledze them before a notary 
public, nor do they publicly broadcast their plans or have 
public relations people do that for them. From its very 
nature, a conspiracy is almost invariably secret in its origi 
and execution. 


It is sufficient if two or more persons, and it takes 


two or more to have a conspiracy, in any manner, through 


any contrivance, impliedly or tacitly, come to a common 


understanding to violate the law, express language or specifid 


words are not requ‘red to indicate asent or attachment to a 
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conspiracy. 

In determining whether there has teen unlawful 
agreement you may judge acts and conduct of the allesved 
co-conspirators which are done to carry out an apparent 
criminal purpose. The adage, "Actions speex« louder than 
words," is applicable here. 

Usually the only evidence available is that of 
disconnected acts which, however, when taken together, in 
connection with each other, show a conspirecy to secure a 
particular result as safely and conclusively 2s more direct 
proof. The offense is complete when the unlewful agreement 
is made and any single overt act to effect the object of 
the conspiracy is thereafter committed by at least one of 
the co-conspirators. 

Proof concerning the accomplishment of the objects 
of the conspiracy may be the most persuasive evidence of 
the existence of the conspiracy itself. Success of 
the venture, if you believe it was successful, may be the 
best proof of the existence of the azreement. 

If upon such consideration of the evidence you 


find beyond a reasonable mubt that the minds of the alleged 


conspirators met in an understanding way and that they agreed, 


as I have explained a conspiratorial agreement to you, to work 


together in furtherance of the unlawful scheme alleged in the 
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indictment, then proof of the existence 
complete. 


If you do conclude that a conspiracy as charced did 


exist, you' myst next determine whether the defendant on trial | 


was a member.of that conspiracy, that is, whether he partici- 
pated in the alleged conspiracy with knowled=e of its unlawful 
Purpose and itn furtherance o ts unlawful objectives with 

the specific intent to violate the substant‘ve statute. 

To find a defendant's membership in én alleced 
conspiracy you must find that he knowtnzly and intentionally 
participated therein, intending to violete the substantive 
Statute; that is, the law a sainst distributing or possessin 
with intent Lo distribute drug controiled 

Mere knowledge by a defendant of the existence 
of a conspiracy or of an illegal a On the part of an alleged 
conspirator or mere association withone or more conspirators 
is not sufficient to establish his membership in the conspiracy. 
The government must establish beyond a reasonable doubt that 
the defendant, aware of its basic purposes and objects, 
entered into the conspiracy with a specific criminal intent; 
that is; with a purpose to violate the law. 

So if a defendant with understanding of the unlawful 
character of the alleged conspiracy intentionally engages, 


advises or assists for the purpose of furthering the tllegal 
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undertaking, he thereby becomes a knowin.: and 
participant, a conspirator. 


Proof of several separate conspirac’ 
p 


proof of the sinzle overall conspiracy char.ced ‘n the tndictmenit 
unless one of the several conspiracies which ts proved is 

the single conspiracy which the indictment charges. What yq 
must do is to determine whether the conspiracy charged in the 
indictment existed between two or more consptiretors. If you 
find that no such conspiracy existed, then you must acquit. 
However, if you are « tisfied that such é conspiracy 

existed, you must determine who were the members of that 
conspiracy. If you find that a part‘culer defendant is a 
member of another conspiracy, not the one cherged in the indict 
ment, then you must acquit that defendant. In other words, 

to find a defendant guilty you must f!nd that he was a member 
of the conspiracy char. in the indictment and not some 

Other conspiracy. 

The guilt of a conspirator is not governed by the 
extent or duration of his participation in a conspiracy or 
whether he had knowledge of all of its operations. Even 
if one joined a conspiracy after it was formed and was en- 
gaged in it to a degree more limited than that of other co- 
conspirators, he is equally culpable, so long as he was a 


co-conspirator. 
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kach member of a conspiracy mey perform separate 


3 and distinct acts at different times end different pleces. 

4 Thus some conspirators may play major roles, wh‘tle others 

5 play minor parts. In other words, it is not requ‘red that a 

6 person be a member of a conspiracy from its very start. He 

7 may join it at any point during its progress end be held 

8 responsible for all that has been done before he joined and 

9 all] that may be done thereafter during its ex‘stence and while 
ad 10 he remains a member. 

11 Simply stated, using the partnership analogy azain, 

12 


by becoming a partner he assumes all the liabtlit‘’+ of the 


partnership, includins= those that occurred before he became 
@ member. 


Thus if you find that any deferdant is a conspirator, 


then however limited his role in furthering the objectives 
@ the conspiracy, he is responsible for all that was done 


in furtherance thereof before or after its continuance. 


Specifically, 


to give you an example, if you find 


that the cons) ‘racy as charged existed and that two persons 


were members, then if you find that a third or a fourth 
was also a member and did deliver cocaine to an undercover 
agent, then the acts of the third person or the fourth person 


were binding on the other two, even though they were not 


Bees B 


immediately present. 
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know each other. They may not have even previously associate 
together. A defendant may know only one other member 
of the conspiracy, but if he enters into an unlawful asreemen 


4 
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It is not required that all of the conspirators 
j 
with that osher member of the conspiracy, he becomes a party | 
to the whole thing. The question 1s, did a defendant join | 
One or more others in the conspiracy with awereness of at 
least some of its basic purposes and a‘ms? If so, then 

tre law treats him as a full member of the conspiracy aid 

he becomes liable for the past and future acts of all 

the other conspirators 

Reference has been made on sv.-e of the summations to 
the fact that or the claim that only a single act was involve 
as to a particular defendant. A stngle act may be the besis 
for drawing an actor within the ambit of of an alleged 
conspiracy. But since conviction of conspiracy requires an 
intent to participate in the unlawful enterprises, the | DA 
single ect must be such that one may reasonably infer from it th 
such an intent. 

Stated another way, a distribution or possession 
with intent to distribute scarcely sonutiiuces a «afficient 
basis for inferring an agreement with the opposite parties 
for whatever period they continued to deal in this kind of 


contrabend, unless some such understand‘ng is evidenced by 
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other conduct which accompanies or supplements the transactio 
Putting this another way, proof of participation 

in a single tsolated controlled substance transaction 

Standing alone is insufficient to warrant conviction of 


« 
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conspiracy when there is no independent evidence tending to 
prove that the defendant had some knowledge of the broader 
conspiracy and an intention to participate therein; that 

is, when the single transaction is not in itself one from 
which such knowledge and intent may be inferred. 

Assuming first that you have found that the alleged 
conspiracy existed and second that the defendant you are con- 
sidering was a member of that conspiracy, I shall now discuss 
the third elenent, and that is the recutrement of an overt 
act. 

An overt act is any open step, action or conduct 
which is taken to achieve, accomplish or further the objective 
of the conspiracy. The purpose of tequiring proof of an overt 
act is that wnile parties might scheme or conspire and agree 
to violate the law, they may change their minds and do 
nothing to carry it into effect, in which event it wouldn't 
constitute an offense. Conspiracy is not mere thought 
control. The overt act does not have to be a criminal act 
nor even the very crime which is the object of the conspiracy 

Now, the overt acts charged in this indictment are 
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that "On or about July 10, 1975, defendent Walter Sintscha 
delivered approximately six and a half grams net weinnt of 
cocaine in the vicinity of 66 West 84th Street, New York, 


New York. . : 

"Two, on or about July 23, 1975, ceferndant Rubin 
Lopez, also known as JOhn, gave the deferndent halter Sintscha 
approximately 28 zrams of cocaine. 

"Three, on or about July 25, 1975, defendant 
Fernando Padron made a phone call from a phone booth at 4 
Mobil gas station in the vicinity of 165tn Street and Hill- 
side Avenue, Queens, New York. 

"Wour, on or about July 25, 1975, defendant Fernendo 
Padron walked to a red Datsun parked in the vicinity of 
165th Street and Hillside Avenue, Queens, New Yor. 

"Five, on or about July 25, 1975, defendant Eaward 
Montiell, also known as Carlos, delivered 983 grams of cocain 
to defendant Armando De)]barrio, also known as Al, in the 
vicinity of 162-15 Highland Avenue, Queens, New York. 

“Seven, on or about fusust 6, 1975, defendants 
Walter Sintscha and Rubin Lopez, also known as John, dis- 
cussed the sale of two ounces of cocaine in Neil Brothers' Ban, 
New York, New York. 


"Eight, on or about August 7, 1975, the defendant 


Rubin Lopez, also known as John, handed two ounces of cuovcaine 
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2 to defendant Welter Sintscha in apartment 5A, 66 dest 84th 


3 Street, New York, New York. 

* 4 "Nine, on or about August 7, 1975, defendant Walter 
5 Sintscha counted and handed $3000 to defendant Rubin Lopez, 
6 also known a's John." 

7 Now, obviously, for example, for Fernendo Padron : 
8 to make a phone call at a booth in a Mobil gas station is in 

9 itself possibly innocent conduct. But if, as the sovernment 

10 contends, this was to arrange for the distr’bution of 

ll narcotics, this phone call sheds its innocent appearance. 

2 It is an overt act by an allered conspirator in furtherance 

13 of the objective of the conspiracy. It is not necessary 

14 


for the government to prove that each member of the conspiracy 
15 committed or participated in any particular overt act. Since 
‘the act of anyone done in furtherance of the conspiracy 
becomes the act of all the other members. Thus it is not 
necessary that the government prove that any particular memte 


19 of the conspiracy participated in all of the overt acts that 


20 he is named in, as long as it proves at least one of the 
listed overt acts. 

Also the government is not required to prove each 
of the overt acts as alleged in the indictment. It is 


sufficient, if it proves the commission of any one of the ' 


gg £ 8 B 


acts in the Southern District of New York, which includes tle 
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City of New York, at or about the time alleged, it includes 
the City of New York excluding Brooklyn, Cueens and Staten 
Island. 

Although in this case the government claims it has 
proved each act set forth in the indictment, the overt 
act need not have occurred at the precise time or place as 
alleged. 

I want to ¢so back at this moment to two of the 
substantive counts; that is, counts 3 and 5. There is another 
alternative basis upon which you may find tre defendant ‘2 
Lopez, named in these substantive counts, cufity on each of 
these counts even if you are not satisfied that each of the 
elements I have previously described has been proven beyond 
a reasonable doubt as to Lopez. This alternative basis is 
as follows: if you find beyond a reasonable doubt that the 
substantive offense alleged in each of those counts was 
committed by Sintscha and he is found to be a member of the 
€lle,ed consp‘racy, and if Lopez is also found to be a member 
of the same alleged conspiracy and that the acts which con- 
stituted the offense were done in furtherance of a portion 
of the alleged conspiracy, of which eeee is found to be a 
member, and that Lopez might reasonably have foreseen that 
those acts would be done by his alleged partner in crime, 


you may find that Lopez is guilty of the offense if committed 
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by Stinscha, even thouh Lopez did not personally participate 


in the acts constituting the offenseor did not have knowledge 


of them. 

Now, there has been testimony before you with 
respect to the use by the narcotic agents of the services 
of an informant or an informer. Whatever you think of in- 
formers, the government uses them: in order to get leads to 
those who are violating the law, and this is entirely proper. 
Whether you and I disaprove of that really is beside the 
point, provided that such services in no wise infringe upon 
the richts of the defendant, because the use of such services 
is not forbidden by law. You a@ermt being asked to determine 
whether or not you agree with the policy endorsing the use 
of informants. 

Putting it another way, if you are satisfied asieeid 
a reasonable doubt, as I have already defined reasonable 
doubt to you, that the defendants committed the offenses 
as charged in the indictment, you may find them guilty, even 
though you believe their apprehension came about in some 
measure wy the government availing itself of the services 
of an informant. he 

Defense counsel has urged a defense of entrapment 
and it has keen mentioned in the summations, and I 


will now advise you as to what that term of law means and 
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2 what it does not mean. The fact that I instruct you on this 
3 subject does not mean that I believe there ts any evidence 

4 to sustain such an offense. I give you the ‘tnstruction as 

5 the legal suide on the subject. You will have to say what 

6 the facts and circumstances in evidence add up to. 

7 Entrapment exists only when a government agent 

8 


or agents induce and orisinate the commiss‘on of a crime 


9 without the aid of any prior criminal intent or purpose 
10 on the part of the defendant. There is no ertrapment when 
11 the criminal intent or purpose is already rresent and the 
2 agent or agents merely afford the opportun‘ty for the 
13 commission of the crime and seek to apprehend the perpetrator 
P a When the criminal design originates with officials of the 
15 government and they implant in the mind of an innocent person 
16 tne disposition to commit the alleged offense and induce 
- e u its commission by solicitation, proposition; suggestion or th 
18 


like in order that they might prosecute, the defense of 


entrapment arises. 


However, you must vear in mind, and I instruct 


you as a matter of law, that it is a valia reply to a con- 


tention of entrapment if the government has satisfied you 


beyond a reasonable doubt that the defendant was ready and 


willing to commit the offense charged and was awaiting any 
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propitious opportunity to commit the offense when such an 
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opportunity was afforded by government offictals. You 

must be satisfied beyond a reasonable doubt that the govern- 

ment did not seduce an otherwise innocent person, but only 

provided the means for the accused to realize a pre-existing 
‘ 

purpose. 


The evidence shows that on several occas‘ons Detecti 


Caracappa discussed narcotics with Walter Sintscha and these 


conversations were taped with a recording device. Just in 


case you might have some doubts on this subject, I am 
instructing you that the use of such a device in the manner 
described in this case is entirely within the law and 
violates no one's rights. This is so essentially because 
Detective Caracappa, wno was a participant in the conversation, 
was entitled by law to record his own telephone talks with 
or without the knowledge of the other party to the phone talk. 
Accordingly, the use of these devices wes a proper investigatiive 
technique. This is not what you may have read about as wire- 
tapping that is not permitted except on proper legal authori- 
zation and court order. No court order is needed to record 
your own talks anymore than if your own secretary was taking 
it down when it occurred. 

The duty of imposing sentence rests exclusively upon 
a judge. Your function is to weigh the evidence in the case 


and to determine the guilt or innocence of the defendants 
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solely upon the basis of the evidence and the law. Under 
your oath as jurors you cannot allow a consideration of the 
puntshment which mivzht be inflicted upon a defeniant, if 
convicted, to influence you in your verdict in any way or 
in any ee enter into your deliberations. You are to 
Gecide the case upon the evidence and the evidence alone 
and you must not be influenced by any assumptions, conjectures 
Or any inferences ot warranted by the facts until proven 
to your satisfaction. 

You must consider the guilt or innocence of each 
d ndant individually on each count. Further, as you 
probably already know, a verdict of guilty or not guilty 
on the count on which you are reporting must be unanimous 
to be acceptable. The issues for you to decide relate to 
offenses under the narcotic laws. We are not en-aged itn 
a popularity contest. When you enter the jury box you are 
not expected to check your common sense outside. You 
should use your common sense and general experience in evaluat- 
ing ali the testimony and circumstances in evidence and 
not be confined or diverted from the task that you are here 
to perform. That task is to find the facts. 

If you desire any of the exhibits those will be 
Sent to you in the jury room upon request. If you want any 


of the testimony read, that can be done also. You can have 
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2 the tapes replayed if you want those. Please do not communi- 
3 cate with anyone concerning your del!berations about this 

4 case except in writing signed by your foreman, Mr. Albert 

5 Hayward, H-a-y-w-a-r-d, the gentleman who sits in the first 


\ 


6 seat. He will be provided with a pencil and paper. 


7 I would like to take a moment to talk to the lawyers 
8 at the side bar. They may wish to call to my attention 

9 any matter which I have overlooked or where I may have mis- 
10 Spoken, and I will a:k you to relax for a moment while 1 do 
11 that. 

12 (At the side bar) 

13 THE COURT: Any exceptions or requests on the pert 
14 @ the government? 

1 | MR. BATCHELDER: The duration of the conspiracy. 

16 That was the only one. That it doesn't have to start right 
17 


On the day. 


8 THE COURT: I don't think thet is necessary. 
19 Technically that is correct but I don't think it is necessary. 
20 


MR. BLACKETT: I don't think your Honor defined the 


word "intent." You stated it but you didn't define it 


THE COURT: I didn't define intention? 


MR. BLACKETT: Or intent. 


THE COURT: I think I clearly indicated that it 


[a 2 


should be something other than mistake or inadvertence. What 
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2 else do you want me to say about it? 


w 


MR. BLACK.TT: I don't belteve your Honor used 


4 those words in connection with the word "intent." 
5 ( Fause ) 
6 MR. BLACKETT: I should like to Ie ve heard the 
7 words "volition" and free will" used w‘th the word "intent." 
8 THE COURT: I charged that the terms unlawfully, 


9 willfully and knowingly mean that you must be satisfied beyond 


10 a reasonable doubt that the defendant knew what he was doing; 
1 that he acted deliberately and voluntarily as opposed to 
12 mistakenly or accidentally or as a result of some coercion. 


Wheat else do you want me to say? 


MR. BLACKETT: I would like you to have used the 


THE COURT: You write out what you want me to say 


and I will consider it. I think it is sufficiently covered 


but if there is anything yu think .3 omitted, you just write 


out a sentence andIwill take care of it. Here is a piece 
of paper (handing). 
Any exceptions and requests @ behalf of defendant 
Edward Montiell? 

MR. AMSTERDAM: Yes, there are. In regard to 


reasonable doubt you stated it in the posit ve, that is, as 


gx FF 8B B 


you would be willing to act, instead of the vegative, as 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


10 


11 


i a. ma 


rd/if 478 
would cause you to hesitate to act. 

THE COURT: You cbject to the definition of reason- 
able doubt? 

MR. AMSTERDAM: Yes. 

THE COURT: I will stand on the charge as given. 

What else? 

MR. AMSTERDAM: Giving the backzround of the drug 
act in regard to especially the defendant Montiell I think 
is « xtremely prejudicial and perhaps the jury should be 
instructed that they not consider the backeround of the act 
for purposes of this case. 

THE COURT: What else? 

MR. AMSTERDAM: The same thing with background of 
c-nspiracy being worse than a substantive offense for those 
defendants that are merely charged with conspiracy. 

THE COURT: These are charges thet have gone to the 
Court of Appeals on every case and never have been questioned 

MR. AMSTERDAM: Conspiracy it seemed to be weighted 
much more in terms of acts rather than the unlawful agree- 
ment. The mention of similarity of conduct, the mere 
presence, mere willing participation was just really zlossed 
over in terms of the whole charge. 

THE COURT: That charge has gone to the Court of 


Appeals on almost every case, also. 
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2 Have you anything new? 

3 MR. AMSTERDAM: On the single act, you said that 

4 they have to find something independent, someth!ng tndependen 
5 as to justify it. I think we heve to tie that into reasonabl 
6 doubt, that they have to find beyond a reasonable doubt 

7 that that independent act justifies it. 

. THE COURT: The burden of proof in every element 

° in the case jis on the government to prove beyond a reasonable 
10 doubt. That was stressed time and time again and dvesn't 

1 have to be weighted every third sentence. 

= What else? 

- MR. AMSTERDAM: My last request, which was request 
M number 6, dealing with Montiell's lack of criminal intent 

% on his informant status was not mentioned at all. I think 

a they should be instructed if they believed he was acting in 
ad that function -- 

- THE COURT: That is a way of particularizing and 

» overweighing the charge in your favor. I would decline to 

” charge that. 

” MR. AMSTERDAM: That is all I have. 

° THE COURT: Ar. exceptions or requests on behalf 

of the defendant Rubin Lopez? 

" MR. FREEDMAN: Other than joining in some of Mr. 

25 


Amsterdam's requests, would you like me to go through the 
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list with you and say which one I j30in in? 

THE COURT: This is the time when you are obli-ated 
to make your individual statements. 

MR. FREEDMAN: I would make the same statements ° 
Mr. Amsterdam made with respect to the charge on reasonable 
doubt with respect to the Drug Control Abuse Act, with respec 
to the charge on conspiracy. 

I would also take exception to your Honor's use 
of the Pinkerton charge with respect to Mr. Lopez. As I 
recall your Honor did charge that. I think that your Honor's 
charge when one joins a conspiracy he is responsible for the 
acts previously committed was somewhat confusing with, 
because in the second time you referred to it you said if 
you join one of the conspirators and that conspirator is 
engaged in conspiracy with the others, then you have joined 
with the others. In that context, and I don't have the 
exact language your Honor used, I believe, particularly with 
respect to Mr. Lopez where there ‘s some question about the 
Queens deals which did not involve him, that may prejudice 
him in front of the jury with respect to whether if he 
joined in the conspiracy with Mr. Sintscha, he also thereby 
joined in the conspirecy with the others if he didn't know 
the others or didn't know there was another aspect of the 
conspiracy. 
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THE COURT: I made it very clear under the 
Tramunti charge that they had to find that there was a 
joinder in the consptracy charged in the indictment and 
that that was the only basis on which there could be a con- 
viction. 

MR. FREEDMAN: To the extent to which your Honor 


di not grant the requests vo charge by tne defendant -- 


THE COURT: I will not accept any dragnets. You 


10 will have to state what it ‘s I didn't do. I think I charged 
11 every one of your requests as a matter of fact. But you 

12 will have to be specific at this point. 

13 


MR. FREEDMAN: Specifically with reference to 


the single conspiracy element as they were defined in 


the Bertolotti case. I think there is at least some confusio 
in that and the extent to which your Honor did not discuss 
the question I would except. 


(Pause ) 


THE COURT: I decline to charge in the language 


requested in your request number 9, which is Court's Exhibit 


13. 


MR. FREEDMAN: With respect to the aiding end abetting 
charge I would except to the extent that your Honor did not 
specifically state that Mr. Lopez would be required as an 


aider and abetter to have the same intent that Mr. Sintse%a 
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had in committing the events char;sed in count 3 of the 


3 indictment. 


4 THE COURT: I decline to charge beyond what ha 

5 always been charzed on that subject. 

6 THs COURT: Any exceptions or requests on the part 
7 of the defendant Walter. Sintscha? 

8 MR. BLACKETT: With respect to criminal intent I 

9 


should like to have the Court instruct the jury as follows: 


intent is a free act ofthe will or volition uninfluenced by 


outside force of another in whatever form. That is it. 


12 THE COURT: All right, I wil? charze that. 


13 What else? Is that everything? 


MR. BLACKETT: That 18 it. 


» 


THE COURT: 


Any exceptions or requests on th? part 


of the defendant Padron? 


MR. STEINBOCK: Yes. 


First of all I would request 


that you marr as a Court's Exhibit the last request that 


was handed up. 


THE COURT: I think it is unconscionable conduct on 


your part when you submit a documented. series of requests to 


charge and fiie it in the clerk's office on December 4th, 


to wait until the morning of the charge at one minute before 


I am about to deliver the charge to hand me a handwritten 


R & 8 B 


note that you could have frnished me with & the close of the 
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court's session last night when I would have had the oppor- 
tunity to frame a proper charge on the subject of missing 
witnesses, if any, and then expect me to charge. Id. not 
think that cpmports with the standard required of lawyers in 
this district. 

MR. STEINBOCK: I apologize to your Honor. 

THE COURT: I am not asking for your apology, I 
am questioning the practice. It is just wrong. You cannot 
expect a judze to do these kind of things on horseback and 
4t could not have been a brilliant stroke on your part one 
minute before the charge. 

MR. STEINBOCK: I could have done it yesterday. 
There is no excuse. I showed a typewritten -- 

THE COURT: I'm not interested whether it was hand- 
written or not. I am interested in the timing. It will 
be marked as a Court's exhibit with these remarks. 

MR. STEINBOCK: fs long asit is clear that I would 
request the failure to call witnesses charged. 

The second thing is that I take exception to the 
charge on reasonable doubt, the part particularly that you 
are beset by doubt and uncertainty and unsure of your judg- 
ment. You don't have to be beset by doubt to have reasonable 
doubt. Aiong those lines in the beyond the reasonable 


doubt charge, it is not caprice or whim, I would except to thait. 


- 
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The beyond a reasonable doubt is emphasized what it is not, 

rather than emphasizing what it is. I except on that basis. 
There is one other aspect of the beyond a reasonable 

doubt charge which also appeared in the conspiracy charge, 


a 


where your Honor mentions that if you find beyond a reason- 
able doubt it is your duty to convict. I submit that the jury 
should be instructed they may convict. 

THE COURT: That is exactly what I did say. I 
didn't say duty to convict, I said may. 

MR. STEINBOCK: Twice you did and the other you 
didn't. 

THE COURT: I think either is correct and both togethe 
would be correct. 

MR. STEINBOCK: I join in the objection to the 
description of the purpose of the conspiracy statute and 
the drug statute, particularly the allusion to the serious 
effect on the health and welfare of the people with respect 
to narcotics. I believe that is unnecessary. 


THE COURT: We are not here to play a game of ping 


MR. STEINBOCK: I object to the charge on the ground 


that conspiracy presents a greater detriment to the public 
and the Congress' intent particulerly since conspiracy carries 


no greater penalty than the substantive counts. 
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On the conspiracy charge itself, yur Honor, while 
you did charge on mere association not being sufficient, 
you did not charge as requested innty request number 7 that 
even presence at the scene of the crime is not sufficient 
to establish participation in a conspiracy. 

I also take exception to the description of the 
analogy of conspiracy to a partnership for criminal purposes 
which appeared a couple of times, and to the emphasis in the 
charge on the fact that disconnected acts can establish 
agreement and the accomplishment of objects of the conspiracy 
is the most persuasive evidence of the existence of the 
conspiracy. 

I join with Mr. Amsterdam in requesting that you 
discuss with the jury the necessity of finding an agreement 
before they can find that conspiracy exists. | 

I further except to the failure to charge as requeste 
in my request 6 that you must f‘nd on the evidence of what 
he did, any given defendant did, that he was a ember of the 
conspiracy before you may find that he participated in it. 
The request that I made on participation particularly in the 
conspiracy. 

I believe there was a reference at one point to * 
however a limited role the defendant participated, he is 
Snvolved in the conspiracy. I think thet, again, that over- 
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2 emphasizes the small amount of proof that is required to show 
3 participation rather than discussing the elements in zeneral. 
4 My most serious objection, however, your Honor -- 
5 THE, COURT: You mean the othez haven't been serious? 
6 MR. STEINBOCK: My most serious. 
7 THE COURT: I chink you or 4g to read some of the 
8 authorities in the Second Circuit, as I listen to you. 
9 MR. STEINBOCK: I don't contend every one of them 
10 has not been on occasion Supported by the Second Circuit 
11 but it is impossible to raise these on appeal in this case 
: 2 | 1f I don't object at this point. 
8 This objection is the most serious. After you 
i read the overt acts in the indictment you read, I believe, 
s verbatim a paragraph from government's request number le, 
= which begins "Obviously for Fernando Padz to make a phone 
. call from a booth at a Mobil gas station its ... may be an 
” innocent act." It goes on to say in the request, at least 
» by the government, "But the government contends this wes to 
arrange the distribution of narcotics, and if that happened 

= this phone call sheds its innocent appearance." 

, ” I object to that on a few grounds. One, I believe 

: ” it adopts and re-emphasizves the government theory here without! 
” any mention of the fact that the defendant intends that 
ps) 


there are alternative explanations for that conduct. But I 


* A 
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object more to the mention of Fernando Padron at that point. 
That is particularly true because of all the overt acts 

it singles him out. I believe the government has compa red 

to Rubin Lopez and Sintscha the weakest case in the conspiracy |-- 

THE COURT: You are not arguing your appeal now. 
This is supposed to be exceptions and requests. 

MR. STEINBOCK: I am giving my reasons. 

THE COURT: I don't care about your reasons. The 
request is so farfetched I don't need any reason for it. 

MR. STEINBOCK: I would request your Honor should 
inform the jury that comment is withdrawn or that you mention 
to the jury that you do not by any means mean to imply 
that that bit of evidence does demonstrate that he participated 
in the conspiracy and that the defense contends it does not. 

That is the last request. 

THE COURT: Thank you. 

(In open court) 

(Court's Exhibit 18 ts marked.) 

THE COURT: ‘Yhe only matter that I wish further to 
call to your attention is that you should consider this 
definition of intent. Intent is the free act of the will 
or volition uninfluencee by outside force of another in what- 
ever form. 


The marshal may be sworn. 
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(Marshal sworn) 

THE COURT: Mark this as Court's Exhibit 19. 

(Court's Exhibit 19 is marked. ) 

THE COURT: Mr. Foreman, I have prepared a form of 
verdict with a copy for each of the jurors. The typewritten 
one on top is the one that js the original. The others are 
Xerox copies for convenience. 

We have two alternate jurors, Mrs. Jonn and Mrs. 
Thompson, and thank you very much for attending on this 
trial and being available for purposes of its final disposi- 
tion. TI now excuse you from further service in this case. 

(Alternate jurors excused) 

THE COURT: As soon as the alternates have gathered 
their delongings up you may go and retire. 

(Pause) 

THE COURT: I think that you may now go out to 
deliberate. 

(Jury commences deliberations at 11:00 a.m.) 

(Jury note at 11:05 a.m.) 

THE COURT: I have a note from the jury. "May we 
please have a copy @& the indictment?" 

MR. BATCHELDER: This is it, sir. I have checked 
it with everybody. 


MR. STEINBOCK: I didn't see it. 
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MR. BATCHELDER: You may look at it (hand‘ng). ° 
( Pause ) 
(Jury note at 12:00 p.m.) 
(In open court, jury not present) 
THEE COURT: The jury has requested Cercappa's testi- 
mony relating to July 23rd and August 7th, and also Govern- 
ment's Exhibits 4 and 9. 

(In open court, jury present) 

THE COURT: Mr. Foreman, we have your note request- 
ing the testimony of July 23rd and August 7th of Detective 
Cerccappa. We will have the reporter read it from his notes. 
After he has read the testimony, and this will be the reading 
of the testimony by the government, at the instance of the 
government attorney. You let me know whether you want any 
further testimony at the instance of any other defendant's 
counsel, which we haven't looked for at the moment. I 
don't know whether that was part of the request and I don't 
know whether there was any to tell you the truth. I would 
have to check it out. 

Then you asked for Exhibits 4 and 9. Now, is the 
Exhibit 4 you want the tape of July 23rd? 

THE FOREMAN: No, sir. 
THE COURT: It was the pretrial number? 


THE FOREMAN: It's the package up there which we want 
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THE COURT: I understand that. 

We will have the testimony read to you. 

(Testimony of Caracappa referred to !s read.) 

THE COURT: Anything further you want to have read 
at this time? 

JUROR NUMBER 5: Could we have a copy of the indict- 
ment, please? 

THE COURT: There is one in the jury room, isn't 
there? The clerk will zet the one from the jury room. I 
don't happen to have +. extra copy here. 

(Pause ) 

JUROR NUMBER 5: What we wanted was the testimony 
concerning the count -- it's the same count tnat this testi- 
mony was on. 

THE COURT: Let me call these off to you. Count 2 
was July 10th, count 3 was July 23rd -- 

JUROR NUMBER 5: That's the one. Against Lopez 
and Sintscha. 

THE COURT: July 23rd. What is it you want eabout 
that? 

JUROR NUMBER 5: I guess it's Bradley's testimony. 

THE COURT: Bradley's testimony? In other words, 


you would like to have such testimony as relates to July 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


23rd; is that what you want? 

JUROR NUMBER 5: As it relates to that count. 

( Pause ) 

THE COURT: First let's take up Bradley's test‘mony 
on July 23rd and see whether that is part of what is wanted 
by the jury. 

THE COURT: Go back to the place where you were on 
August 7th and just back up a little in your notes and see 
if there ‘sn't an account of J-ly 23rd by Detective Caracappa. 

(Testimony of Detect‘ve Caracappa read) 

THE COURT: Anythin- else in the testimony that you 
can think of, Mr. Foreman, that you want to have read? 

JUROR NUMBER 5: Can we talk for just a second? 

THE COURT: Surely. 

( Pause ) 

THE FOREMAN: That is all, your Honor. 

THE COURT: Is that all for the present? 

THE FOREMAN: Yes, sir. 

THE COURT: The marshal will hand you the two 


exhibits that you have requested. 


(Jury continues deliberations at 12:25 p.m.) 


(Jury note at 3:10 p.m.) 
(In open court - jury not present) 
THE COURT: “his request that I have seen a couple 
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of hours after the jury started deltberating, what does 
this mean? : 

MR. BLACKETT: J feel, your Honor, and I really 
didn't think about it until lunch, that the statement you 
made to the jury that whe government usually uses informants 
to do the kind of thing this girl Fat did - 

THE COURT: Most unusual after the jury went out. 
The jury went out at eleven this morning and here you hand 
me a note, which catches up with me at 3:15, although you 
date it 2:15. Regardless of that fact you say three hours 
after the jury commences its deliberations you want me to 
tell the jury something. 

MR. BLACKETT: Your Honor, that is permissible. 


THE COURT: I know it is permissible and also I 


can ignore it. 
MR. BLACKETT: You can instruct the jury even after 
it's zone out to deliberate. 
THE COU..°: The note is marked Court's Exhibit 20. 
I decline to deal with any aspect of the charge at this late 
point. 
(Court's Exhibit 20 is marked. ) 
THE COURT: I have a note from the jury now, "May 
we please hear the testimony of Detective Hayward and 


Detective Crracappa concerning Edward Montiel1?" 
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THE COURT: Mr. Foreman, we have found the places 
in the notes. You see it takes a little time to find it 
on the tapes and the reporter will read the testimony of 
Detective Caracappa concerni: ; Edward Montiell and then 
the testimony of Detective Hayward concerning Edward Montiell. 
(Portions of Detective Caracappa's testimony and 


the direct and cross examination of Mr. Hayward are read to 


the jury.) 


(Jury centinues deliberations at 3:45 p.m. ) 
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UNITED STATES DISTRiCT COURT : wekne 
SOUTHERN DISTRICT OF NEW YORK ‘~; 


DEC 2 1975 


UNITED STATES OF AMERICA, 


- against - $ NOTICE-OF MOTION 


RUBEN LOPEZ, : 75 Cr. 938 (MP) 


Defendant. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 

R. Friedman, sworn to the lst day of December, 1975, 
and upon the indictment and all of the prior proceedings had 
herein, the undersigned will move this Court at a Motion Part 
thereof to be held before the Honorable Milton Pollack, 

United States District Judge, at a time and place to be 
fixed by the Court for an order: 

(1) pursuant to F.R.Cr.P. 14 severing Ruben Lopez's 
trial from that of the other defendants, 

(2) for an order suppressing the statement allegedl, 
given by the defendant Ruben Lopez to an Assistant United 
States Attorney on the grounds that that statement was obtained 
in violation of the defendant's rights under Miranda v. Arizona, 


384 U.S. 436 (1966), and 


(3) tor an order amending the indictment by striking 


therefrom the phrase "a/k/a John" on the grounds that such 
reference ‘n the indictment ‘to the defendant is prejudicial, 


(4) for an order authorizing the defendant to appear 


pro se as co-counsel, and 


(5) for such other and further relief as the Court 


may deem just and pirvper. 


Yours, etc., 


. FRIED 
Attorney for Defendant 
Litman, Friedman & Kaufman 
120 Broadway, Suite 1118 
New York, New York 10005 
(212) 349-6759 


THOMAS J.. CAHILL 

United States Attorney 
Southern Distric of New York 
1 St. Andrew's Plaza 

New York, New York 
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UNITED STATES OF AMERICA, 


- against - AFFIDAVIT 


RUBEN LOPEZ, 75 Cr. 938 (MP) 


Defendant. 
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STATE OF NEW YORK 
. ROG 
COUNTY~ OF -NEW YORK —-) 


LEWIS R. FRIEDMAN, being duly sworn, deposes and says: 
1. I am tne attorney for Ruben Lopez. This affidavit 
is submitted in support of Lopez's pre-trial motions. 

2. The delay in making the instant motions is that 
informal discovery was only completed this morning. 

3. The indictment charges that from on or about July, 
1975, to the date of the filing of the indictment, the 
defendant Ruben Lopez and five other persons engaged in a 
nare ‘ics conspiracy pursuant to 21 USC 812, 
841(a)(1) and 841(b)(1)(A). (Count One). Of the remaining 
six counts, the defendant Ruben Lopez and Walter Sintscha 
are charged with the distribution of cocain2 (Counts Three 


and Five); the remaining four charged defendants other than 


Mr. Lopez with the distribution of cocaine (Counts Two, Four, 
Six and Seven). 
Severance 

4. A severance is required because, as the result of 
the pre-trial discovery, it appears that the Government will 
prove the existence of more than the single conspiracy charged 
in the indictment. From a review of the Government's discovery 
documents, it appears that at least two separate conspiracies 
will be proven. 

5. A severance is alse required in the furtherance of 
justice since it appears that the inconsistent defenses to be 
offered by the other defendants will have a "“spill-over" 
effect on the defendant Lopez and will prejudice his case. 

On information and belief the defendant Montiell will essert 


a defense that he was a Government infor: ant at all tines 


referred to during the alleged conspiracy. Mr. Montiell's 


defense will require proof of the nature of his information 
and the wide ranging operations of his drug connected schemes. 
On information and belief the defendant Sintscha may well 
assert a defense of entrapment. The nature of the proof 
required for such a defense obviously will be prejud 


to Mr. Lopez. On information and belief defendant Padron 


will assert a defense that he had no connection with or did 
not perform the acts charged in the indictment. We have been 
informed that the defendants Delbarrio will be Government 
witnesses at trial. Based on all of these considerations, 

it is difficult if not impossible for the defendant Lopez to 
assert a defense to the charges which involve him. The 
nature of his defense and decision whether he should testify 
are matters which cannot be meaningfully resolved in the 


course of a joint trial. 


Motion to Strike the Wame "John" from the Indictment 


6. I have spoken to Mr. Lopez who informs me that at 
no time has he ever been called John. Further, he informs 
me, that he has not been introduced to anyone by the name 
John. While it may be that the Government's proof during 
the trial will be that the agent knew the defendant Lopez by 
the name "John", the presence of the a’ias in the indictment 
cannot help but provide an unfavorable bias in the minds of 
the jurors. 

Motion to Suppress the Defendant's Alleged Statement 

7. %I have been given a copy of an alleged statement made 
by Mr. Lopez to an Assistant United States Attorney on the 
date of his arrest prior to arraignment. A copy of that 


statement is annexed hereto as ar exhibit. As can be seen 


from the answer to the fifth question on the first page, the 


defendant, in the middle of questioning, “makes a phone call 


re: obtaining a lawyer". The questioning « sntinued thereafter 


and an alleged statement was obtained from Mr. Lopez. Since 


the defendant had requested counsel, the statement was 


obtained in violation of his rights pursuant to Miranda v. 


Arizona. 


The Motion to Appear pro se as Co-counsel 


8. I have been assigned to represent Mr. Lopez pursuant 


to the Criminal Justice Act. Mr. Lopez, who is without funds, 


requests permission to appear as co-counsel. Mr. Lopez has 


assured me that he is sufficiently familiar with the procedures 


of the Court so that he would not disrupt the proceedings if 


given the opportunity requested. I have sufficiently assured 


myself that Mr. Lopez does not intend to disrupt the trial 


and I believe it is in furtherance of his constitutional rights 


that he be allowed to act as co-counsel. 


WHER “Os, the relief requested showid be granted. 


Sworn to before me this the 
lst day of December, 1975 


( oe NAME OF DEFEN 


Form No.USA 33s-306 p. 2 
Rev. 1975 


STATEMENT OF DEFENDANT BEFORE ARRAIGNMENT 
MADE TO ASSISTANT UNITED STATES A TORNEY 


Date: q i] FS 
Time Interview Commenced: [fi 2-§ a.m, 


ae I am an Assistant 


a arrested for a 
- 


My name is = = 
United States Attorney. ou 
violatiron of 2/ £4 


which relates to uirh $e SPs C72 -L 
7 < ar &- ~ 
In a few minutes you wil e taken before the United 
States Magistrate who will fix bail in your case, 
De you understand that? ° ; 


tow 


You have a constitutional right to cefus to answer any of 
my questions. Do you understand that? 


ty De, 


You have an absolute right to remain silent, and if you 
choose to answer any questions, any statement you cdo make 
can be used against you in a court of law. 

Do you understand that? 


D4g- 


You have a right to consult an attorney and to have 
that attorney present Axring this interview. Do you 
understand that? 


lag 


ves Sw aHOwSk any Questions, any statement you do make 
can be used against you in a court of law. 
Do you understand that? 


24 


You have * right to consult an attorney and to have 
that attorney present during this interview. Do you 
understand that? 


Mae 


- 
If you do not have funds to retain an attorney (1, eZ Q 
an attorney will be appointed to represent you and me i 
you do not have to answer any questions before this Ceons Cr 


attorney is appointed and you can consult with him. ' ! 
Do you understand that? fa cole mnie fn 


ce lwIALA , 


VY 4 


a 


Would you like to answer some questions about your background? 
You may pick and choose those questions you wish to answer, 
and you mey stop at any time. 


NAME : D. ba Hf DOB : gh / Yi MARITAL STATUS: 7p. 22407 


"i Atl 
hve. nee | SOCIAL SECURITY NUMBER: /3)_ 37 _~ ade 


spouse: MY tem po DOB: nj5737 

CHILDREN: () 

appress: 42-4 é. ) om SY . APT. / A/ RENT: b> SO 

es Ge BEGAN LIVING THERE: / malig 

HOME TELEPHONE: 22> 7 Vib 

PREVIOUS ADDRESS: /) / [d LFS. DATES: al ye! jhe 
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ATTORNEY AT LAW 
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T GARFIELD & SOLOMON NEW YORK. N Y. IW? 


APPOINTED OR RETAINED (CIRCLE unc) 
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STATE OF NEW YORK 


COUNTY OF NEW YORK 


ORLANDO DIAZ, being duly sworn, deposes and says 
that on the lst day of December, 1975, he served the within 
Notice of Motion and Affidavit by leaving a copy at the 
offices of Thomas J. Cahill, United States Attorney for 
the Southern District of New York, 1 St. Andrew's Plaza, 
New York, New York with the person apparently in charge 


of receiving legal papers. 


Co > 


Orlando Diaz 


Sworn to before me, the 
lst day of December, 1975 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, 
-v- ; 75 Cr. 938 (M.P.) 
RUBEN LOPEZ, 


Defendant, 


Se ee eee econ eo ee oe = SP SS Oe aD EO ee oe 


GOVERNMENT MEMORANDUM OF LAW 
IN OPPOSITION TO MOTIONS BY 
_ COUNSEL FOR LOPEZ 


THOMAS J. CAHILL 

United States Atto 

for the Southern District 

of New York 

Attorney for the United States 
of America 


HARRY C, BATCHELDER, Jr. 
Aesistant Uni-ed States Attorney 


- Of Counsel - 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, 
a. " «75 Cr. 938 (4.P.) 
RUBEN LOPEZ, 
Defendant, 
GOVERNMENT MEMORANDL OF LAW 
IN OPPOSITION TO MCTLONS FY 
COUNSEL FOR LOPEZ 
ARGUMENT 
POINT I 


sree ene — 


Counsel for Ruben Lopez moves for a severance 
of his trial from that of other defendants on various 
grounds suffice it to say that none of the grounds even 
approach that considered insufficient by the United States 
Court of Appeals for the Second Circuit in United States 


of America v. Finkelstein, et. al., Docket Nos. 75-1154, 
1155, 1170, 1171 (@ecided December 1, 1975). Lopez's 


motion for a severances shou’d be denied, 


POINT 2 
; During the events in question the defendant 

Ruben Lopez was known by the name "John" as such his 
indictment under that name is not prejudicial but 
entirely proper, 

POINT 3 

The Government will consent to a hearing on the 

issu. »£ whether the statement taken from the defendant 
Lopez was in violation of his Miranda warnings. 


POIN” 4 
The Government in lirht of tne Supreme Court's 
hoiding in Faretta v. California, 43 U.S.L.¥. 5004 
(June 30, 1975) has no option but to consent to Mr. 


Lopez acting as his own co-counsel provided he is 


apprised of the ramifications of his actions. 
CONCLUSION 
EXCEPT AS CONSENTED TO BY THE GOVERNMENT 
DEFENDANT LOPEZ'S MOTIONS SHOULD BE DENIED IN ALL 
RESPECTS. 
Respectfully submitted, 
1HUMAS J. CAHILL 
Southera District of Kew York 


Attorney for the United States 
of America 


HARRY C, BATCHELDER, Jr. 
Assis“arn*. united States Attorney 


- Of Counsel - 


UNITED STATES DISTRIi “1 COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, 

- against - NOTICE OF MOTION 
RUBEN LOPEZ, 75 Cr. 938 (MP) 


Defendant. 


PLEASE TAKE NOTICE that upon the a: -exed affidavit of 
Lewis R. Friedman, sworn to the _ “th day of Dicem>er, 1975, 


and upon the indictment and all o1 the prior proceedings had 


herein, the undersigned will move this Court at a Motion Part 


thereof to be held before the Honorable Miltcen Pollack, 
United States District Judge, at a time and place to be 
fixed by the Court for an order: 
(1) for a judgment of acquittal pursuant to Feder.l 
Rule of Criminal Procedure 29, or, in the alternati se 
(2) for a new trial pursuant to Federal Rule of Criminal 
Procedure 33, or, in the alternative 
(3) for an evidentiary hearing with respect to the 


motion for a new trial, and 


(4) for such other and further relief as the Court 


may deem just and proper. 


Yours, etc., 


LEWIS R. FRIEDMAN 
Attorney for Defendant 
Litman, Friedman & Kaufman 
12G Broadway, Suite 1118 
New York, New York 10005 
(212) 349-€750 


THOMAS J. CAH). iL 

United States Attorney 
Southern District of New York 
1 St. Andrew's Plaza 

New York, New York 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, 

- against - 


AFFIDAVIT 


RUBEN LOPEZ, 75 Cr. 938 (MP) 


Defendant. 


iid oe oF Lad ee i) oe iid ee 


STATE OF NEW YORK 
COUNTY OF NEW YORK 

LEWIS R. FRIEDMAN, being duly sworn, deposes and says: 

1. I am the attorney for Ruben Lopez. This affidavit 
is submitted in support of Lopez's motion for a verdict of 
acquittal or for a new trial. 

2. By a verdict rendered on December 10, 1975, the jury 
found the defendant Ruben Lopez guilty of conspiracy (count 
one) and distribution or possession with intent to distribute 
of cocaine on August 7, 1975 (count five). 

The Motion for a Judgment of Acquitial 

3. The evidence proven at the trial was a variance 
to the charge contained in the indictment. The proof at the 
trial established multiple conspiracies. That proof was not 
sufficient to convict the defendant of the single conspiracy 


charged in count one of the indictment. 


ed 
” 


4. The indictment alleged in count one that it was 
“part of said conspiracy that the said defendants unlawfully, 
intentionally, and knowingly would possess and possess with 
intent to distribute Schedule I narcotic drug controlled q 
substances”. There was no proof at the trial that any 
Schedule I controlled substances were involved in any of 
the conspiracies described by the evidence. All of the 
events described transactions in cocaine or cocaine hydro- 
chloride -- a Schedule II naxcotic drug controlled substance. 
The Motion for a New Trial 
5. The court. erred in charging the jury aad in refusing 
to charge the jury as requested. 
6. The defendant was substantially prejudiced and 
deprived of a fair tria’ by reason of the following circumstances: 
The witnesses and the attorney for the Government did not 
produce in court all of the prior statements made by at least 
one of the witnesses who testified, Special Agent Bradley. 
7. During the course of Agent Bradley's testimony, he 
was asked on cross-examination by the defendant Lopez what 


materials he had reviewed prior to his testifying. After 


making reference to certain handwritten notes and to the 


DEA Number 6 forms, which had been marked as Government's 
exhibits for identification, Agent Bradley testified 
unequivocally that there were no other notes. 

8. During the deliberations of the jury, I was examining 
certain of the exhibits which hed been marked in evidence. As 
I was looking at those’ matters, I observed a document upon 


the table in front of where Special Agent Bradley had been 


seated during the entire trial, the document, which appeared 


to be a carbon copy of a typed paper, had what appeared to 
be question and answer form of testimony relating to Special 
Agent Bradley's observations. Although I was unable to 
peruse the document, I observed enough of it to note that 
the questions on the page that I saw appeared to be the same 
questions askec¢ by the attorney for the Government on direct 
examination. After each question appeared an outline of the 
observations allegedly made by Special Agent Bradley and a 
notation as to the 3500 Exhibit which contained the information. 
On the first page of the document I observed was also a 
bracketed reference which appeared to be a direction to the 
witness to point out in the courtroom "J.D. No. ] ... " I 
was unable to observe more of the document than is described 


herein, other than to note that in the upper left hand corner 


of the page appeared what may well have been the initials 
of the prosecutor trying the case for the Government. 

9. If, as it appears, the document was a prior state- 
ment by Special Agent Bradley which he used in the course 
of his preparation for trial, the answers the Special Agent 
gave on the stand were false. At the ve: ‘cast, the 
document would have been withheld from the defense in 
violation of 18 U.S.C. 3500, and Federal Rule of Evidence 
612. Also, the failure of the Government to correct the 
testimony as given, would constitute a denial of the 
defendant's rights, articularly if the document was 
actually one prepared at the request or with the knowledge 
of the prosecutor. 

10. The failure to turn over such a document would 
be substantially prejudicial to defendant Lopez since a 


large part of a defense was directed toward the impeachment 


and discrediting of Special Agent Bradley. 


ll. At the very least, it would appear that an evidentiary 
hearing is required to ascertain what the document was, and 
whether similar documents existed with respect to the other 
Government agents who testified, specifically, Detective 


Caracappa. 


WHEREFORE defendant Ruben Lopez requests that 


court grant the annexed motion. 


Lewis R. l'riedman 


Sworn to before me this 
16th day of December, 1975 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-V- 
938 (M.P.) 
RUBEN LOPEZ and 
WALTER SINTSCHA, 


Deferdants. 


GOVERNMENT'S MEMORANDUM IN 
OPPOSITION TO COUNSEL FOR 
LOPEZ AND ST\i!TSCHA'S MOTION 
TO SET ASID" VERDICT 


FACTS 


Counsel for defendants Sintscha and Lopez 


have moved by written motion to set aside the verdict 


in this matter asserting various grounds which will 


be dealt with seriatum. 


POINT I. 


SINTSCHA'S MOTION TO SET ASIDE 
THE VERDICT IS TOTALLY FRIVOLOUS 
The evidence adduced at trial established 

that Walter Sintscha on July 10, 1975, July 23, 1975, 
July 25, 1975, August 7, 1975 and September 10, 1975, 
possessed or distributed varying amounts of cocaine. 
The sole defense at trial was entrapment and the 
jury was carefully instructed by this court at to the 
defense and rejected it. If ever there existed a 
“smoking gun" case this is it and agy argument on 


insufficiency is made for good weight not good measure. 
POINT II. 


COUNSEL FOR LOPEZ'S CONTENTIONS 
AS*TO FATAL VARIANCE ARE WITHOUT 
MERIT. 


eS 


Counsel for Lopez has pointed ovt a typo- 
graphical error in the indictment which it is claimed 
mandates reversal. Suffice it to say no citation 
is given for this p:°vosition as under F.R.C.P. Rule 
7 none exists. The s\.>stantive counts all refer to 


cocaine as a Schedule II drug and Lopez was convicted 


in Count Five of distributing that substance as well 


~2- 


as conspiracy. The Government turned its complete 
file over to counsel before the trial and counsel 


was presumably fully aware of the defect prior to 


as 
trial/to the stuatuory miscitation. No prejudice 


has been alleged and Lopez could not u _er any con- 
ceivable stretch of the imagination have been pre- 
judiced. Indeed, astute counsel by waiting until 

this late occasion has _imply waived any such defect. 
See, e.g., Call v. United States, 265 F.2d 167, 
170(4th Cir. 1959), cert. denied, 361 U.S. 815 

(1959); United States v. Calabro, 467 F.2d 973 

(2d Cir.) cert. denied, 410 U.S. 926 (1973); Theriault 
v. United States, 434 F.2d 212, 213 (5th Cir. 1970), 
cert. denied, 411 U.S. 984 (1970). 


POINT III. 


COUNSEL'S INTIMATION THAT AN 
ASSISTANT UNITED STATES ATTOR- 
NEY SUPPRESSED 3500 MATERIAL 
IS WITHOUT FOUNDATION. 

According to defense counsel, while run- 
ma...ng uround the prosecutor!s table, he by chance, 
spied the traditional prosecutor's witness outline 
which is used by all assistants. I prepared this 


outline without agent Bradely's assistance and re- 


viewed the contents as an aid in preparing my 


summation, These documents are still in existence and 
I will produce them for the Court's review if it so 
requires. Traditionally such documents are not 3500 
material even thoug.. a witness may have read them to 


refresh his recolleciton. United States v. Myerson, 


368 F.2d 393 (2d Cir. 1966) (per curiam), cert. denied, 
386 U.S. 991 (1967). 


POINT 1v. 

LOPEZ'S CONTENTIONS WITH RESPECT 

TO MULTIPLF CONSPIRACIES IS 

WITHOUT MERIT 

This court is fully familiar with the Miley 

decision and its progeny. Suffice it to say that in 
this case three of the defendants were intimately 
known to each other in that they were roomates. 
Walter Sintscha, as the moving force, conspired with both 
Padron and Lopez to distribute narcotics, Indeed, Lopez, 
although acquitted on the substantive count, bragged he had 
acted as Sintscha's courrier on the transaction just prior 
to the one involving Padron, In a devastating tape 
Sintscha stated he was no longe¥ dealing with his connection 
in Queens and would deal with [John] i.e. Lopez, A portion 
of the negotiations by Lopez and Sintscha with Netective 
Caracappa containe.i references to various other sources 
of supply i.e. Queens. Lopez could only be deaf and dumb 


not to have understood the ramifications of the conspiracy 


and its broad outline, Lopez is far from deaf and dumb 


as the trial record indicates. 


POINT V. 


CO'NSEL FOR LOPEZ'S OTHER 
MISCELLANY OF IMAGINED ERRORS 
DOES HOT REOQULRE COMMENT : 


Respectfully submitted, 


THOMAS J. CAHILL 

United States Attorney for the 

Southern District of New York 

Attorney for the United States 
of America. 


HARRY C. BATCHELDER, JR. 
Assistant United States Attorney 


Of Counsel. 
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